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ENUMERATION OR ESTIMATION:
WHY INACCURATE CENSUS RESULTS HURT
AMERICAN CITIZENS

Wednesday, November 19, 2025
HoUSE OF REPRESENTATIVES
SUBCOMMITTEE ON THE CONSTITUTION AND LIMITED GOVERNMENT

COMMITTEE ON THE JUDICIARY
Washington, DC

The Committee met, pursuant to notice, at 10 a.m., in Room
2141, Rayburn House Office Building, the Hon. Chip Roy [Chair of
the Subcommittee] presiding.

Members present: Representatives Roy, Jordan, McClintock,
Hageman, Hunt, Grothman, Harris, Onder, Gill, Scanlon, Raskin,
Jayapal, Balint, and Kamlager-Dove.

Mr. Roy. The Subcommittee will come to order. Without objec-
tion, the Chair is authorized to declare a recess at any time. We
welcome everyone to today’s hearing on the accuracy of the census.

I will now recognize myself for an opening statement. There will
be some different conclusions and perspectives as there always are,
but I do think there are some areas here where we can all agree
that there are ways to improve the census process and I do how
we will be able to have conversations along those lines where there
can be some bipartisan agreement, that there are things we might
be able to do better for future census activities.

Look, it is one of the Constitution’s simplest commands. Arti-
cle 1, Section 2 states that an actual enumeration of the American
people shall be conducted every 10 years. The decennial census of
Americans, though it sounds mundane, is a core pillar of our de-
mocracy. It determines how many people represent each State in
Congress, how many electoral votes each State gets in our Presi-
dential election, informs the drawing of district lines for State and
Federal offices, and affects how much money each State receives
from the Federal Government. Simply put, it is important that the
Census Bureau gets the count right, and in 2020, it seems that it
failed. Indeed, the 2020 Census should be called the Sanctuary
Census. Just like sanctuary jurisdictions, the 2020 Census uncon-
stitutionally put illegal aliens ahead of American citizens. Under
Section 2 of the 14th Amendment, known as the Apportionment
Clause, the census must count “the whole number of persons in
each State.”
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At the time of the amendment’s ratification, the term persons
were understood to refer to only members of the American political
communities, citizens, and permanent resident aliens who have
been lawfully admitted to the country. Just as the Supreme Court
has held that jurisdiction in the 14th Amendment means, “not
merely subject in some respect or degree to the jurisdiction of the
United States, but completely subject to their political jurisdiction
and owing them direct and immediate allegiance,” when deter-
mining who is a U.S. citizen who is born to illegal alien parents.

Indeed, the Supreme Court has recognized a similar principle,
noting that in 1992 the constitutional language governing the cen-
sus contemplates more than mere physical presence and some ele-
ment of allegiance or enduring tide to a place. It is unthinkable
that the 14th Amendment’s Framers sought to reward states that
harbored illegal aliens with additional Congressional representa-
tion. Yet, that is exactly what happens now.

After the 2020 Census, States with more illegal aliens often be-
cause of a conscious policy choice to hamper Federal law enforce-
ment and welcome immigration law breakers, get more seats in
Congress, more electoral votes, and more of your Federal tax dol-
lars. A lot of them, in fact. A leading study found that if Congres-
sional seats were properly apportioned based on the number of citi-
zens, Republican States would gain between 10-12 seats in the
House of Representatives and votes in the Electoral College. That
is right. Illegal aliens and noncitizens have at last ten seats in the
U.S. House of Representatives and the Electoral College and that
was before the Biden Administration policies welcomed ten million
illegal aliens into our country, during his disastrous four years.
How many more seats will that give Democrats in the 2030 Census
if nothing changes?

The counting of illegal aliens in the census and as part of the ap-
portionment base also violates the core constitutional principle of
one person, one vote. The Supreme Court has repeatedly held that
State and Federal legislative districts must be roughly equal in
population so that each citizen’s vote is roughly equal in power.
The 2020 Census undermined this principle by counting illegal
aliens in the apportionment base. Today, a voter in a Congressional
district with 730,000 citizen residents and 30,000 illegal aliens has
a stronger say in the election of a representative than a voter in
a Congressional district with 760,000 citizens and no illegal immi-
grants. Shockingly though, the problems of the 2020 Census did
not stop there.

Beyond the manifest unconstitutionality of including the illegal
aliens, the Census Bureau failed at its simplest task, accurately
counting the legal population of the United States. The Census Bu-
reau’s own after-action report found that it significantly under-
counted the population of six States, five of which including my
home State of Texas, are predominantly Republican. In fact, in ad-
dition to Texas losing its seat, Florida lost out on two additional
seats. Colorado gained a seat that it did not deserve and Minnesota
and Rhode each maintained a Congressional seat that should have
been lost. Conversely, the Census Bureau found that it over-count-
ed in eight States, Seven of which are predominantly Democratic.
Estimates showed that these errors which were unprecedented in
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the recent history of the census cost Republicans six seats in the
House, six seats, just from miscounting, and that is on top of the
10-12 extra seats Democrats have from counting illegal aliens.

What is more, because the Census Bureau used a technique
called differential privacy to scramble the data underlying the 2020
Census, these errors are impossible to correct without an entirely
new census. We have witnesses here today who can explain the
technicalities. As our witnesses will highlight, the practice of dif-
ferential privacy was derided by outside groups across the political
and ideological spectrum, calling for the use of it to end. In fact,
a 2021 Harvard study on differential privacy’s effects on redis-
tricting noted that, “The DAS has a tendency to transfer population
across geographies in ways that artificially reduce racial and par-
tisan heterogeneity....,” which makes it impossible to follow the
principle of one person, one vote, as it is currently interpreted by
courts and policymakers. Together then, the 2020 Sanctuary Cen-
sus denied Republicans 18 seats in the U.S. House, 12 by counting
illegal aliens, and another six by counting inaccurately. More im-
portantly, it cost law-abiding citizens in States across the U.S.
their equal say in Congress and in the Presidential elections.

Congress must act to ensure that at the very least that illegal
aliens are not counted for the purposes of apportionment. Let’s fol-
low the Constitution. Let’s stop enabling policies and encourage il-
legal immigration. Let’s stop weaponizing the census for political
gain and let’s find bipartisan ways to improve the census and let’s
understand the technicalities that we are going to hear about today
that we think have bipartisan agreement, create problems in terms
of the estimating procedures that are used in census, and let’s put
the American people first. The people’s house, the Electoral Col-
lege, and all the elections and policies that flow from that should
be representative of the American people.

I now recognize the Ranking Member, Ms. Scanlon, for her open-
ing statement.

Ms. SCANLON. Good morning and thank you to all our witnesses
for being here. I look forward to hearing from you.

As our Founders recognized, the census is fundamental to our de-
mocracy playing a critical role not just in governance, but in shap-
ing decisions made by organizations and institutions across Amer-
ican life. An accurate census is essential for a fair distribution of
political power here in Congress and for the equitable allocation of
billions of dollars of Federal funds to States and communities in-
cluding some programs like Medicaid, free and reduced school
lunches, Head Start, and SNAP. Its data is used by businesses and
nonprofits to determine where and how to operate and by State
and local governments to decide where to invest in public infra-
structure like roads and hospitals and schools.

The census is not just some mathematical equation to distribute
Congressional seats and taxpayer dollars. It is deeply rooted in our
Founders’ vision of what a government by and for the people
should be. Alexander Hamilton is on record saying during the Con-
stitutional Convention in Philadelphia,

There can be no truer principle than this—that every individual of the com-
munity at large has an equal right to the protection of the government.
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Ultimately, the census is a national snapshot we take every 10
years that helps us understand and define who we are, how to gov-
ern, and undermining that process in ways that distort that picture
will harm all us. That is why Democratic and Republican adminis-
trations alike have historically tried to protect the census from po-
litical interference and partisan pressures. This President and his
MAGA allies are deviating from that precedent, once again trying
to rig things in their favor. Now, these efforts are not new. They
began under the first administration when they tried to add an un-
precedented citizen question to the census. This was a blatant at-
tempt by political appointees to exclude noncitizens from our count
which they expected to “benefit Republicans and non-Hispanic
Whites,” and which was ultimately rejected by the Supreme Court.
Those efforts continued with the development of the Right-wing
Project 2025 manifesto which, as predicted, has become a playbook
for the Trump Administration. It devotes a whole section to plans
to appoint political appointees loyal to the White House to lead the
census “to execute a conservative agenda” which includes trying to
add a citizenship question again, focusing census engagement on
conservative groups and limiting efforts to engage historically
marginalized and under counted groups.

Then, earlier this year, President Trump reinstated a memo to
the Commerce Department ordering that the census not count un-
documented immigrants when determining each States’ share of
Congressional seats. We just heard a little bit of that rationale
which really conflates the idea of who is in this country legally, not
legally. I mean we constantly hear from our colleagues here about
illegal aliens not understanding that fully 44 percent of immigrants
are citizens, that another 26 percent are legal permanent residents,
that another five percent are here on visas, so the vast majority of
the immigrants in our country are, in fact, here legally as opposed
to the constant refrain we hear from the other side of the aisle. At
any rate, the Constitution’s command is that the “whole number of
persons be counted.”

The President has also posted on his social media that he wants
his administration to start work on a new census and in a common
theme of this administration, it blatantly ignores the fact that the
Constitution gives Congress, not the President, the authority to
conduct the census. Our Constitution’s Framers understood the im-
portance of having an accurate and comprehension population
count that is reflected in the fact that Article 1, Section 2,
Clause 3, the Enumeration Clause, mandates that representatives
be apportioned among the States according to the whole number of
persons in each State using an actual enumeration.

Later, the drafters of the 14th Amendment kept this phrasing
while amending the clause to account for the end of slavery, reit-
erating that a State’s representation in Congress must be deter-
mined by counting the whole number of persons in each State. It
really could not be clearer, the census must count the whole num-
ber of persons, not just a subset of persons, living in the U.S. The
Constitution’s drafters could have used a narrower term like citi-
zens or voters or something else, which they did, for example, in
other parts of the 14th Amendment, but they purposely used the
broader term persons in the Apportionment Provision, making it
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clear that all people count, including women, who could not yet
vote at the time of that drafting, children, indentured servants,
who were often immigrants, and former slaves, and they rejected
proposals that would restrict the census to voters.

Additionally, the requirement of actual enumeration has never
meant that census takers are only required to count only those who
they can reach directly or in person. We know that the effort to
count every person every decade has never been perfect and that
is why there have been continual improvements over time, and
that is for a variety of reasons, chief among them being that cer-
tain populations are difficult for census takers to reach. Renters
are harder to reach than homeowners. Children are particularly
tough to reach, especially if they are not reading and writing yet.
The Constitution does account for this. The Supreme Court made
clear in Utah v. Evans that the Constitution does not specify ex-
actly how the census should be counted. As the Court noted in that
case, census takers implementing our very first count in the late
1700s were only required to report the names of household heads
which are very different from our system now.

Our Framers knew better than to try and anticipate the tech-
nology or methodology that America would need to conduct the
count in the future, one that must capture the hundreds of millions
of people living in the country today. Instead, the constitutional
North Star they gave us for the census is simply that it be accu-
rate. These on-going efforts to cast doubts about the results of the
2020 Census, a census that was conducted, I might add, while Don-
ald Trump was President, a part of a larger scheme, one MAGA ex-
tremists have designed to redraw maps mid-decade in a blatant
power grab, so that Republicans can win more seats in Congress
and keep the Majority despite the increasing unpopularity of their
Project 2025 agenda. In effect, they are seeking a pregerrymander
even as they attempt other gerrymanders.

The ongoing lawsuit in Florida which seeks to overturn the 2020
Census by challenging some of its counting methodologies fits right
into this scheme. The suit filed against the Trump Administration
that is presumably sympathetic to the plaintiffs may be just the
pretext this administration is looking for to push for a census redo.
If their efforts succeed, Americans will suffer.

Under counts and other counting errors, particularly hurt vulner-
able and hard-to-reach populations including young children, racial
and ethnic minorities, the transient and homeless, those in non-
traditional housing arrangements, and those living in very rural or
very dense urban communities. In other words, people living in
America who patronize its businesses, drive on its roads, attend its
schools and use its essential public services, and people who we
need to have included in the count. If these lawsuits by plaintiffs
get their way, and the methods used to account for these popu-
lations are prohibited or limited, essentially putting the Federal
Government’s head in the sand, will only move farther away from,
not closer to an accurate and complete count. Federal funds will be
misdirected. States, local governments, businesses, nonprofits, and
others will make less-informed decisions, inadvertently depriving
people of what they need to live and thrive in our communities and
that is devastating for millions.
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Of course, we all want, as the Chair suggests, our census picture
to be fuller and more accurate. It is what our democracy demands,
and we should all strive to improve our data collection and prevent
under counting as we look forward to the scheduled, regular 2030
Census. To make that a reality, we should be talking about reforms
that limit the Executive Branch’s ability to interfere in the count
for political purposes or reforms to ensure that the Census Bureau
has adequate funding and flexibility to do the job right. We should
not try to curtail or ignore scientific methods which are available
to complete such a huge undertaking or consider changes that
make people trust this process less, rather than participating in it
more.

The census and its results are too consequential for that, so I
look forward to hearing our discussion today and I yield back.

Mr. Roy. I thank the Ranking Member, and I will now recognize
the Ranking Member of the Full Committee, Mr. Raskin.

Mr. RASKIN. Thank you, Mr. Roy. I appreciate it. The call for a
census in Article 1 of the Constitution plays an essential role in our
democracy, guaranteeing for centuries that there will be an appro-
priate allocation of House seats and districts of equal population
within each State.

President Trump’s extraordinary mid-decade partisan gerry-
mander offensive has hit major roadblocks recently in California,
in Utah, and in Federal Court in Texas, but his forces have contin-
ued on their path of destruction and are now targeting the 2020
Census itself as a way to tear up the political map of the country.

This week, President Trump released this telltale statement on
social media. This all began with the rigged census he said. We
must keep the Majority at all costs. Republicans must fight back.

What a syllogism we are offered because Trump must keep the
Majority at all costs, therefore, the 2020 Census was rigged. This
is lunacy. It is like saying because Trump had to win the 2020 elec-
tion, he really wanted to win it, therefore the election was rigged
and he won it. That is just derangement.

The 2020 Census was not rigged. A 2024 report by the Govern-
ment Accountability Office reviewing the accuracy of the census
found that the accuracy of the 2020 national population count was
consistent with the previous census. While the Bureau’s Post-Enu-
meration Survey estimated significant net coverage errors in cer-
tain regions and States, the accuracy of the count was overall con-
sistent and over counts and under counts of the margins are noth-
ing new. The census was not rigged.

The actual institutional weakness of the census, as the GAO re-
ported, is the chronic under counts of communities of color which
persisted through the 2020 Census. In 2020 and 2010, “Black or Af-
rican American and Hispanic persons, young children, and renters,
were systematically under counted while non-Hispanic White per-
sons, adults over 50, and homeowners were over counted.” Are we
going to have a hearing planned on that? Maybe on the same day
we are going to have a hearing with the Epstein victims. I do not
know.

The Census Bureau faced unprecedented challenges in con-
ducting the 2020 Census because of the raging global pandemic
and the Government’s inadequate response to it. COVID-19 signifi-
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cantly complicated census activities, many of which were sus-
pended or delayed. In many States and localities, lockdowns, and
travel restrictions stopped the Census Bureau from accessing com-
munities entirely. The Bureau also had to contend with national
disasters in a number of States, as well as a planning budget that
had been dramatically cut in the first Trump Administration.
These two are the real problems that we should be discussing
today. Instead, we seem to be wasting our time on a long list of
fanciful, self-pleading theories that have no basis in law or history,
and they fly in the plain text of the Constitution.

Before we assign blame for any actual or imagined inaccuracies
in the results of the 2020 Census, let it be clear that it was the
first Trump Administration that was responsible for preparing the
2020 Census and the greatest obstacle to an accurate 2020 Census
count was President Trump himself. He repeatedly sought to un-
dermine the accuracy of the count by adding a citizenship question
which experts warned would dramatically depress participation in-
cluding by American citizens and skew the results for Democratic
and Republican States alike. Thank goodness that the Roberts
court thwarted that when it found that Trump’s process is com-
pletely contrary to law and the President’s pretext for adding the
blatantly political citizenship question was “contrived.”

The Trump Administration told the court that they needed cit-
izen questions to help enforce the Voting Rights Act and then after
oral argument, the evidence came to light indicating that the re-
quest of the administration, a GOP redistricting expert, had pro-
vided an analysis showing that the addition of the citizenship ques-
tion to the census and the use of citizen-only data for redistricting
would politically benefit Republican and the White community. The
Supreme Court found the administration’s formal excuses com-
pletely unbelievable, calling them contrived.

Now, in his second term, Trump and his allies are once again
seeking to weaponize the census in an unlawful way and under-
mining its accuracy. Trump instructed the Commerce Department
to exclude undocumented immigrants from the census count, a pol-
icy that one three-judge panel said, “has already been rejected by
the Constitution, the applicable statutes in 230 years of our his-
tory.”

The Constitution makes clear that the census includes, “the
whole number of persons in each State to ensure a complete picture
of who resides in the country.” As Republican Senator Jacob How-
ard of Michigan stated during his introduction of the 14th Amend-
ment in 1866, “the basis of representation is numbers. That is the
whole population, numbers, not voters; numbers, not property.
That is the theory of our Constitution.”

In the face of this overwhelming textural and historical evidence
telling us that every person must be counted, some State officials
have filed meritless lawsuits against the Commerce Department
challenging the constitutionality of the Census Bureau’s long-
standing, constitutionally mandated practice to count all persons
who reside within the U.S. regardless of their citizenship status.
Right-wing, MAGA activists in Florida have also filed suit against
the Commerce Department claiming that the census’ use of group
quarters count imputations and differential privacy violated the
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Constitution in the Census Act and called the accuracy of the cen-
sus in this question.

Do not let the jargon or these tortured arguments fool you. The
lawsuits are part of a coordinated strategy to give coverage to this
mid-decade attack on the 2020 Census’ apportionment count ahead
of the midterms. Our democracy and our society cannot afford our
constitutional census being turned into a constant instrument of
partisan conflict, division, and advantage. Let’s reject this dan-
gerous direction.

Mr. Chair, I yield back to you.

Mr. Roy. Well, I thank the Ranking Member. Without recog-
nizing—MTr. Jordan is not here, without objection all other opening
statements will be included in the record. We will now introduce
today’s witnesses.

We will start with Mr. Mayfield. Mr. Mayfield is a member at
Chalmers, Adams, Backer & Kaufman, where his practice includes
complex commercial litigation, constitutional law, and administra-
tive law. Prior to that, Mr. Mayfield was a partner in a boutique
litigation firm, an Assistant United States Attorney, and served as
Counsel to the Director of the United States Census Bureau.

Next, Mr. Jay Rodriguez. Mr. Rodriguez is an Assistant Attorney
General in the Office of the Kansas Attorney General. He primarily
works on cases involving constitutional issues and was the attorney
of record on behalf of the Kansas Attorney General in Louisiana
versus Department of Commerce.

Mr. Wade Miller. Mr. Miller currently serves as a Senior Advisor
at the Center for Renewing America. Wade is a combat veteran
who served in the United States Marine Corps as an infantryman
deploying in combat theaters three times in Iraq and the Horn of
Africa. He has significant experience and involvement in campaign
activities, conservative grass roots movement and the public-policy
development and for the record, he also served in my office in my
first term in Congress as my Chief of Staff.

Mr. Yang. Mr. Yang is the President and Executive Director at
Asian Americans Advancing Justice. AAJC works to eliminate dis-
crimination against and to advance the civil rights of Asian Ameri-
cans.

We thank our witnesses for appearing today and we will begin
by swearing you in. Would you please rise and raise your right
hand? Do you swear or affirm under penalty of perjury that the
testimony you are about to give is true and correct to the best of
your knowledge, information, and belief so help you God?

The witnesses answered in the affirmative. Let the record reflect
that they have. Thank you. Please be seated. Please know that
your written testimony will be entered into the record in its en-
tirety. Accordingly, we ask that you summarize your testimony in
five minutes.

I am going to start on the right here with Mr. Mayfield. You
have five minutes and you may begin.

STATEMENT OF TREY MAYFIELD

Mr. MAYFIELD. Thank you, Chair Roy, Ranking Member Scanlon,
and the Members of the Committee for inviting me here today to
discuss issues related to the 2020 Census. My name is Trey
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Mayfield and I served as Counsel to the Director of the Census Bu-
reau at the end of the first Trump Administration during which
time many legal issues concerning the methodology, accuracy, and
use of the 2020 Census were raised.

Our Constitution is largely concerned with structuring our form
of government and placing textural limits on power. The decennial
census is one of the very few specific exercises of power mandated
by the Constitution. The census clause is firmly lodged in Article 1
of the Constitution. It is, for constitutional purposes, a Congres-
sional responsibility. To apportion Members of the House of Rep-
resentatives among the several States so that House membership
proportionally reflects each State’s population, Article 1, Section 2,
Clause 3 mandates that there be “an actual enumeration” every 10
years. Section 2 of the 14th Amendment reiterates that require-
ment.

When interpreting the Constitution, we must look to its text,
using the commonly understood meaning of the words at the time
it was ratified in 1788. The Constitution requires the actual enu-
meration. Not surprisingly dictionaries from the time demonstrate
that enumeration requires an actual counting and not just an esti-
mation of numbers. The Founders were well aware of the opportu-
nities for fraud to inflate or deflate a given State’s population to
alter representation in the House. For that reason, the Federal
Government was charged with conducting the census and doing so
by actually counting, not estimating, how many people were living
in the United States.

Since 1790, Congress has consistently reaffirmed in census-au-
thorizing legislation that statistical adjustments are prohibited in
determining our national population for apportionment purposes.
To be sure, since this data is used for many purposes other than
apportionment including dispersing Federal funds to States and lo-
calities, obtaining demographic data and ascertaining the State of
the Nation in such ways as the Congress and President deem ap-
propriate. Some kinds of statistical adjustment are permissible in
performing those functions, but not for enumeration.

Congress has mandated the census “be as accurate as possible”
and banned the use of statistical adjustments for enumeration be-
cause it “poses the risk of an inaccurate, invalid, and unconstitu-
tional census.” Within those limitations, Congress has delegated re-
sponsibility for implementing the census to the Secretary of Com-
merce and the Census Bureau. Congress also requires the Presi-
dent to report to Congress the total population of the Nation, each
State, and the number of representatives to which each State is en-
titled. There is no law, however, prohibiting the President from re-
porting additional information to Congress in that report such as
the number of illegal aliens in the count and what the results of
the count would be in their absence.

Congress has also prohibited the release of any census data
whereby the person who provided the data could be identified. Pur-
portedly to meet this requirement, civil servants at the Bureau
apply the methodology to the 2020 Census called differential pri-
vacy. It violates the Constitution’s actual enumeration requirement
and the Congressional prohibition on the use of such methods.
They refused to allow their method to be peer reviewed or to dis-
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close the data on which they concluded the differential privacy was
needed instead of the method the Bureau had previously used
known as data swapping.

Using differential privacy altered both the count and the charac-
teristics of individuals and households reported at the region, dis-
trict, town, and census block level. In essence, the Bureau’s re-
ported population moved people around within States. For in-
stance, when testing differential privacy using the data from the
2010 Census, the population of Port Royal, Virginia was artificially
increased 87 percent while the population of Stony Creek, Virginia,
was decreased by 43 percent. In other words, differential privacy
results in people from larger subgroups and geographic units being
moved to smaller ones.

Opposition to differential privacy was unanimous among census
stakeholders. Every letter the Bureau received from outside sci-
entists and statisticians came to the same conclusion: Differential
privacy is illegal, it is data corrupting, and it addresses a non-
existent problem. It was also opposed unanimously by govern-
mental actors and interest groups for reasons as straight forward
that using fake population data makes it difficult for governments
to carry out core responsibilities such as drawing district lines and
determining where to locate bus stops and schools and how to allo-
cate welfare.

Studies since the 2020 Census have confirmed that this is exactly
what differential privacy does. It adds fake people where they do
not live and subtracts real people from where they do live. Thus,
all the reported enumeration census data from 2020 below the
State level is false.

I welcome the Committee’s questions.

[The prepared statement of Mr. Mayfield follows:]
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“ENUMERATION OR ESTIMATION:
WHY INACCURATE CENSUS RESULTS HURT AMERICAN CITEZENS”

NOVEMBER 19, 2025

Thank you Chairman Roy, Ranking Member Scanlon, and Members of the Committee for
inviting me here today to discuss issues related to the 2020 Census.

My name is Trey Mayfield, and I served as Counsel to the Director of the Census Bureau at the
end of the first Trump Administration, during which time many legal issues concerning the
methodology, accuracy, and use of 2020 Census data were raised.

Our Constitution is largely concerned with structuring our form of Government, and placing
textual limits on power. The decennial Census is one of the very few specific exercises of power
mandated by the Constitution.

The Census Clause is firmly lodged in Article I of the Constitution. 1t is, for constitutional
purposes, a congressional responsibility.

In order to apportion Members of the House of Representatives among the several States so that
the House membership proportionately reflects each State’s population, Article I, Section 2,
Clause 3, mandates that there be an “actual Enumeration” every ten years.

Section 2 of the Fourteenth Amendment reaffirms that requirement.

When interpreting the Constitution, we must look to its text, using the commonly understood
meaning of its words at the time it was ratified in 1789. The Constitution requires “The actual
Enumeration.” Not surprisingly, dictionaries from that time demonstrate that an “enumeration”
requires an actual counting, and not just an estimation of numbers, The Founders were well
aware of the opportunities for fraud to inflate—or deflate—a given State’s population in order to
alter representation in the House. For that reason, the federal government was charged with
conducting the Census, and doing so by actually counting—not estimating—how many people
were living in the United States.

Since 1790, Congress has consistently reaffirmed in Census-authorizing legislation that
statistical adjustments are prohibited in determining our national population for apportionment
purposes. To be sure, Census data is used for many purposes other than apportionment, including
disbursing federal funds to states and localities, obtaining demographic data, and ascertaining the



12

state of the nation in such ways as the Congress and President deem appropriate. Some kinds of
statistical adjustments are permissible in performing those functions. But not for enumeration.

Congress has mandated that the Census “be as accurate as possible” and banned the use
statistical adjustment for enumeration because it “poses the risk of an inaccurate, invalid, and
unconstitutional census.” Within these limitations, Congress has delegated responsibility for
implementing the Census to the Secretary of Commerce and the Census Bureau.

Congress also requires the President report to Congress the total population of the Nation, each
State, and the number of representatives to which each State is entitled. There is no law,
however, prohibiting the President from reporting additional information to the Congress in that
report, such as the number of illegal aliens included in that count, and what the results would be
in their absence.

Congress has also prohibited the release of any Census data whereby the person who provided
the data can be identified.

Purportedly to meet this requirement, civil servants at the Bureau applied a methodology to the
2020 Census called “differential privacy” that violates the Constitution’s actual enumeration
requirement, and the congressional prohibitions on the use of such methods. They refused to
allow their method to be peer reviewed, or to disclose the data upon which they concluded that
differential privacy was needed instead of the method the Bureau had used previously, known as
“data swapping.”

Using differential privacy altered both the count and the characteristics of individuals and
households reported at the region, district, town and census block level. In essence, the Bureau’s
reported population data moved people around within states.

For instance, when testing differential privacy using the data from the previous Census in 2010,
the population of Port Royal, Virginia was artificially increased by 87%, while the population of
Stony Creek, Virginia was decreased by 43%. In other words, differential privacy results in
people from larger subgroups and geographic units being moved to smaller ones.

Opposition to differential privacy was unanimous among Census stakeholders. Every letter the
Bureau received from outside data scientists and statisticians came to the same conclusion.
Differential privacy is illegal, it is data corrupting, and it addresses a non-existent problem.

It was also opposed unanimously by governmental actors and interest groups, for reasons as
straightforward that using fake population data makes it difficult for governments to carry core
responsibilities, such as drawing district lines, and determining where to locate bus stops and
schools. Studies since the 2020 Census data have confirmed that this is exactly what differential
policy does-it adds fake people where they do not live, and subtracts real people from where they
do live. Thus, all of the reported enumeration Census data from 2020 below the state level is
false.

I welcome the Committee’s questions.
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STATEMENT OF JAY RODRIGUEZ

Mr. RODRIGUEZ. Thank you, Chair Roy, Ranking Member Scan-
lon, and the Members of the Committee.

I'm an Assistant Attorney General in the Special Litigation and
Constitutional Issues Division of the Kansas Attorney General’s Of-
fice. In that role, I'm leading a multistate Federal lawsuit against
the Department of Commerce challenging its practice of counting
illegal aliens in the census.

Mr. Roy. Mr. Rodriguez, can you move a little closer to your
microphone or ensure that it’s on?

Mr. RODRIGUEZ. Sorry. Is that better?

Mr. Roy. That’s better, yes.

Mr. RoDRIGUEZ. OK. When illegal aliens are counted, it inflates
the count for a few States with high numbers of illegal aliens and
gives those, those States more political power and representation
at the expense of States with smaller numbers of illegal aliens.
That violates the Constitution, which requires an actual enumera-
tion of inhabitants to be used for apportioning House seats, and it
violates the principle of equal representation by making votes in
some States count less than votes in others.

The census comes out of Article I, Section 2, of the Constitution.
It requires Congress to conduct an actual enumeration to be used
in the apportionment of Representatives and Electoral College
votes, according to the respective numbers in each State.

In the Founding Era, numbers referred to inhabitants, which
meant someone with a fixed and permanent connection to the place
and some legitimate tie to the political community. Under that def-
inition, illegal aliens are not inhabitants. Theyre present in the
U.S. illegally, subject to removal, and their residence is, therefore,
temporary and contingent. They’re not bona fide members of the
State. They should not be included in any enumeration for pur-
poses of apportionment.

Historically, Congress has delegated its constitutional authority
over the census to the Secretary of Commerce and to the Census
Act, and the census is conducted according to the rules promul-
gated by the Secretary.

Every census and apportionment, including the most recent one
in 2020, has counted illegal aliens at their usual residence, al-
though it’s only in the last few decades that the scale of illegal im-
migration has significantly affected apportionment.

In the Supreme Court, there are two broad categories of cases
that are relevant to these issues. The first concerns equal represen-
tation or the principle of one person, one vote. Starting in the
1960s, the Supreme Court found that debasement of votes, or vote
dilution, is a justiciable injury, and when State voting districts are
unequal in population, it means that votes in less populous dis-
tricts count more than votes in more populous districts, which vio-
lates the Equal Protection Clause and the Apportionment Clause.
The Court has held that districts must be equal in terms of total
population, not in terms of the number of eligible voters.

In these cases, the Court set the lower boundary of who should
be counted. It hasn’t set the upper boundary. Even though total
population we know is more than just eligible voters, we don’t
know that it must include illegal aliens.
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The second category of relevant cases concerns the conduct of the
census. For example, in Department of Commerce v. New York, the
Court held that asking a question about citizenship was permitted
by the Enumeration Clause, given Congress’, quote, “unlimited dis-
cretion” to conduct the census, but including the question violated
the Administrative Procedure Act. Without an APA violation, a citi-
zenship question could likely be included in the next census if it
was produced by a reasoned decisionmaking process.

In Trump v. New York in 2020, the Court heard that challenge
to a Trump Administration memo which planned to exclude illegal
aliens from the already completed census to the extent feasible.
The Court dismissed the case for lack of standing, since there was
no certainty that anyone would actually be removed from the cen-
sus pursuant to the memo, but it did not rule on the legality of ex-
cluding illegal aliens from an actual enumeration.

The census cases show that Congress has broad authority over
what information is collected in the census and that counting ille-
gal aliens remains an open question. The Court has not said
whether the Constitution requires counting illegal aliens or pro-
hibits it, or whether Congress has discretion to decide one way or
the other. The future of the census will be decided in the courts
and in Congress.

Thank you.

[The prepared statement of Mr. Rodriguez follows:]
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Written testimony of Jay Rodriguez, Office of the Kansas Attorney General, before the
House Subcommittee on the Constitution and Limited Government:
“Enumeration or Estimation: Why Inaccurate Census Results Hurt American Citizens”

The Census and apportionment

Article 1, section 2, of the Constitution requires Congress to conduct, every ten years, an
“actual enumeration” of the number of persons in each state, “in such manner as [Congress| shall by
law direct.” This is the origin of the census. The actual enumeration is used to apportion
representatives and direct taxes among the states, “according to their respective numbers.” The 435
seats in the Fouse of Representatives are divided up among the states based on the count produced
by the census. The count is also used to apportion the electoral college votes of each state, which are
based on the number of Congressional seats in each state. Art. 1L, sec. 1.

Apportionment is now determined by the Fourteenth Amendment, which updated the
original Article I apportionment to remove the infamous three-fifths clause. To ensure that the
Southern slaveholding states would not refuse to ratify the Constitution, the Framers structured
apportionment in Article I so that it based on a count of “the whole number of free Persons. ..
excluding Indians not taxed, [and] three fifths of all other Persons.” Three-fifths of all other persons
meant slaves in the Southern states. This provision empowered the slave states by granting them
more representation in the House of Representatives than they would have had if slaves were not
counted.

After the Civil War, Congressional Republicans from the Northern states proposed
constitutional amendments to end slavery and to ensure that the freed slaves would be citizens and
have the rights of citizens. The Fourteenth Amendment thus contains a Citizenship Clause, Due
Process Clause, Fqual Protection Clause, and Privileges and Immunities Clause—ecach of these, in
different ways, ensured that the freed slaves would be protected by the Constitution.

Congress also removed the three-fifths clause by adding section 2 to the Fourteenth
Amendment: “Representatives shall be apportioned among the several states according to their
respective numbers, counting the whole number of persons in each state, excluding Indians not
taxed.” “Whole persons” thus replaced “three fifths of persons” in the original Apportionment
Clause, but did not otherwise change the meaning of Article 1, section 2.

However, Congress recognized that eliminating the three-fifths clause would cause a setious
problem. By counting the freed slaves as whole petsons, instead of three-fifths, the Southern states,
losers of the Civil War, would see an increase in their